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1 This Joint Stipulation of Global Class Action Settlement (herein after "Settlement 

2 Agreement") is made and entered into by and between the following parties in this action: 

3 Defendant Interstate Distributor Co. ("IDC" or "Defendant"), Plaintiff Martin Marine, individually 

4 and on behalf of all other Class Members ("Plaintiff Marine" or "Plaintiffs"). Plaintiffs and 

5 Defendant are referred to and defined collectively herein as "the Parties." 

6 Schneider Wallace Cottrell Konecky W otkyns, LLP ("Schneider Wallace"), Advantage 

7 Law Group, APC ("Advantage Law Group") and Keegan & Baker, LLP ("Keegan & Baker") are 

8 counsel for Plaintiff Martin Marine and the certified class in the Marine Action (as defined below) 

9 and are defined and referred to herein as the "Marine Class Counsel." 

10 

11 I. 

RECITALS 

Marine v. Interstate Distributor Co., Case No. RG 07358277 

12 A. On November 28, 2007, Martin Marine filed his original Complaint, entitled, Martin 

13 Marine, on behalf of himself and all others similarly situated v. Interstate Distributor Co., a 

14 Washington Corporation doing business in California, and DOES 1 through 100, inclusive, in the 

15 Alameda Superior Court (the "Marine Complaint"). The Marine Complaint was assigned case 

16 number RG07358277 (the "Marine Action"). The Marine Action was originally assigned to 

17 Department 20, Judge Robert B. Freedman presiding. 

18 B. The Marine Complaint asserts causes of action against Defendant for: (1) Failure to 

19 Provide Rest Periods; (2) Failure to Allow Meal Periods; (3) Failure to Provide Properly Itemized 

20 Wage Statements in Violation of California Labor Code; and (4) Unlawful and Unfair Business 

21 Acts and Practices in Violation of California Business & Professions Code § 17200, et seq. The 

22 Marine Complaint was brought on behalf of all persons employed by Defendant Interstate 

23 Distributor Co. in the State of California from November 21, 2003, until the date of trial. 

24 C. On February 10, 2011, Plaintiff Marine amended the Complaint to narrow the class of 

25 individuals Plaintiff Marine sought to represent to: "all persons employed by Defendant Interstate 

26 Distributor Co. as local hourly drivers in the State of California during the period commencing 

27 form November 21 [sic], 2003 up until the date of trial." 
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1 D. The Marine Complaint did not bring a claim for recovery of civil penalties pursuant to 

2 California's Private Attorney General Act of 2004, California Labor Code section 2698 et seq. 

3 ("PAGA"), though PAGA was in effect at the time Plaintiff Marine filed his Complaint. Plaintiff 

4 Marine subsequently sent a letter to the Labor and Workforce Development Agency regarding his 

5 intent to amend the Marine Complaint to bring a claim for civil penalties pursuant to P A GA. 

6 E. On December 16, 2011, Plaintiff Marine filed a Motion for Class Certification, seeking 

7 certification of a class defined as"[ a]ll people employed by Defendant Interstate Distributor Co. 

8 as local hourly drivers ['LHDs'] in the State of California during the period commencing from 

9 November 21, 2003 up until February 17, 2012." 

10 F. On December 29, 2011, the Marine Action was reassigned to Department 21, Judge Wynn 

11 Carvill presiding. 

12 G. On August 13, 2012, Judge Carvill granted Plaintiffs Motion for Class Certification, 

13 certifying a class defined as follows: "all persons employed by Defendant Interstate Distributor 

14 Company as local hourly drivers in the State of California during the period commencing from 

15 November 21, 2003 to the date of mailing of the Class Notice and the opportunity to opt out." 

16 (Order Granting Class Certification at p. 20.) 

17 H. On October 2, 2012, following the Alameda Superior Court's Order granting class 

18 certification on August 13, 2012, Class Representative Plaintiff Marine filed a motion for an order 

19 approving the form and manner of providing notice to the Class. Thereafter, on October 29, 2012, 

20 Defendant filed a Motion for Judgment on the Pleadings, asserting that the Federal Aviation 

21 Administration Authorization Act of 1994 ("F AAAA'') preempted California's state laws 

22 regarding meal and rest breaks of members of the class, and filed its opposition to Class 

23 Representative Plaintiff Marine's motion for an order approving the form and manner of providing 

24 notice to the Class on October 31,2012. 

25 I. On December 3, 2012, the Alameda Superior Court continued the hearing on the Class 

26 Representative Plaintiff Marine's motion for an order approving the form and manner of providing 

27 notice to the Class to January 10, 2013, and IDC filed an amended opposition to Class 
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1 Representative Plaintiff Marine's motion for an order approving the form and manner of providing 

2 notice to the Class. 

3 J. On January 10, 2013, the Court held the hearing on Defendant's motion for judgment on 

4 the pleadings, but the Alameda Superior Court continued the hearing on the Class Representative 

5 Plaintiff Marine's motion for an order approving the form and manner of providing notice to the 

6 Class to February 6, 2013. On February 6, 2013, the Superior Court continued the hearing on the 

7 Class Representative Plaintiff Marine's motion for an order approving the form and manner of 

8 providing notice to the Class to March 6, 2013. On March 6, 2013, the Alameda Superior Court 

9 did not rule on Plaintiffs' motion for an order approving the form and manner of providing notice 

1 0 to the Class, and continued the hearing on Plaintiffs' motion for an order approving the form and 

11 manner of providing notice to the Class to April10, 2013. 

12 K. On March 14, 2013, Judge Carvill granted judgment on the pleadings, dismissing the 

13 Marine Action in full. 

14 L. On May 13, 2013, the Class Representative PlaintiffMarine appealed the Order Granting 

15 Judgment on the Pleadings. While the Marine Action was on appeal to the California Court of 

16 Appeals, the Ninth Circuit issued its decision in Dilts v. Penske Logistics, LLC, holding that the 

17 F AAAA does not preempt California's meal and rest break laws for truck drivers. 

18 M. On February 20, 2015, the California Court of Appeals reversed Judge Carvill's Order 

19 Granting Judgment on the Pleadings. On April1, 2015, Defendant IDC filed a petition for review 

20 of the Court of Appeal's decision with the California Supreme Court. On June 10, 2015, the 

21 California Supreme Court denied review. The Court of Appeal remitted the Marine Action to the 

22 Superior Court for Alameda County on July 9, 2015. Class Representative Plaintiff subsequently 

23 filed a Peremptory Challenge to Judge Carvill and the matter was reassigned to the Honorable 

24 George C. Hernandez, Jr. 

25 N. On July 16, 2015, Class Representative Plaintiff filed his motion to approve the Class 

26 Notice for hearing before the Hon. George C. Hernandez, Jr. on August 12, 2015. On July 14, 

27 2015, Defendant filed its Declaration Re Peremptory Challenge objecting to the assignment of the 
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1 Marine Action to the Hon. George C. Hernandez, Jr. On July 21,2015, Defendant's peremptory 

2 challenge was granted. On July 22, 2015, the case was reassigned to the Hon. Robert B. 

3 Freedman. On July 28, 2015, pursuant to the parties' request, the hearing on Class Representative 

4 Plaintiff Marine's motion for an order approving the form and manner of providing notice in the 

5 Marine Action was continued to August 21, 2015. 

6 0. On August 25, 2015, the Hon. Robert B. Freedman issued an Order granting the Class 

7 Representative Plaintiff Marine's motion for an order approving the form and manner of providing 

8 notice in the Marine Action, which ordered Defendant to provide Class Counsel with the last 

9 known name, address, and telephone number of each member of the Class on or before August 28, 

1 0 2015 in an Excel spreadsheet format, and authorized Marine Class Counsel to supervise and 

11 administer the notice procedures in relevant part as follows: (a) no later than September 18, 2015 

12 (the "Marine Notice Date"), a copy of the Notice to be sent by U.S. first class mail to all members 

13 ofthe Marine Class; no later than October 2, 2015, Class Counsel shall file by affidavit or 

14 declaration notice of the mailing to the Marine Class; and no later than November 17, 2015, Class 

15 Counsel shall file with the Alameda Superior Court and deliver to Defendant's Counsel copies of 

16 any opt-out/requests for exclusion statements it received and a complete list of all members of the 

17 Marine Class who have timely requested exclusion from the Marine Class. 

18 P. On September 18, 2015, Marine Class Counsel caused the Marine Class Notice to be 

19 mailed to a total of662 Marine Class members, via U.S. First Class Mail, and also caused a 

20 dedicated case website, www.marinevsinterstatedistributorcompanyclassaction.com, to be 

21 established to provide Marine Class members with the Marine Class Notice and the most 

22 important documents in the case, viewable free of charge. A copy of the Class Notice, along with 

23 a copy of the Complaint, Amendment to the Complaint, the Appellate Decision, Order Granting 

24 the Motion for Class Certification, and the Order Approving the Form and Manner of Providing 

25 Notice to the Class were also published on this dedicated website. 

26 Q. Pursuant to the Marine Class Notice, Marine Class members were required to opt-out of 

27 the Marine Class by mailing a request for exclusion from the Marine Class postmarked no later 
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1 than November 3, 2015. Only one (1) request for exclusion from Marine Class was received, 

2 solely by Class member Robert E. Medeiros. No other requests for exclusion have been received. 

3 II. Mutual Agreement to Settle 

4 A. In November and December, 2015, Plaintiffs and Defendant became aware that the U.S. 

5 Congress was considering passing a long-term Highway Bill which included an amendment that 

6 would retroactively preempt all wage and hour claims brought in the Marine Action (the "Denham 

7 Amendment"). All Parties agreed that the Denham Amendment would greatly impact the value of 

8 the Actions. 

9 B. The Parties agree that, subject to Court approval, it is in their respective best interests to 

1 0 settle and resolve their disputes, without further litigation, on the terms and conditions set forth in 

11 this Settlement Agreement. The Parties agreed that, in light of the claims being brought against 

12 the same Defendant, and in the interests of judicial economy, it would be most efficient to settle 

13 the claims presented in the Marine Action. 

14 C. The purpose of this Settlement Agreement is to settle, fully and finally, all differences 

15 between the Parties, including the class members in the Marine Action, up to the date of 

16 preliminary approval regarding the claims released herein. 

17 D. The settlement of this Action is the result of arm's length negotiations between David 

18 Ongaro, counsel for Defendant, and Guy Wallace, counsel for Plaintiff Marine and the certified 

19 class in the Marine Action, who was negotiating on behalf of Plaintiffs. The negotiations followed 

20 eight years of litigation in the Marine Action, the Court's Order certifying a class in the Marine 

21 Action, litigation regarding the applicability ofF AAAA preemption, and with full knowledge of 

22 the possibility of a federal law preempting the California wage and hour laws at issue herein. 

23 NOW, THEREFORE, in consideration ofthe terms, conditions and promises set forth 

24 herein, it is agreed as follows: 

25 1. Conditional Nature of Settlement Agreement. This Settlement Agreement is made 

26 for the sole purpose of attempting to consummate a global settlement of the Marine Action on a 

27 class wide basis and represents a compromise of disputed claims. Because this Action includes 

28 

6 
JOINT STIPULATION OF CLASS ACTION SETTLEMENT AND RELEASE AGREEMENT 



1 exclusively claims brought on a class basis, the Settlement must receive preliminary and final 

2 approval by the Court as to the Settlement. In the event that the Court does not grant final 

3 approval as to the Settlement, or the in the event that the Effective Date of Settlement as defined 

4 herein does not occur as to the Settlement, this Settlement Agreement, or the portion of the 

5 Settlement Agreement pertaining to the Action for which the Court does not grant final approval 

6 or the Effective Date of Settlement does not occur, shall be deemed null and void ab initio and 

7 neither the Settlement Agreement, nor the Court's preliminary or final approval of the Settlement 

8 (if any) shall be of any force or effect, and neither shall be referred to or utilized for any purpose 

9 whatsoever. 

10 2. No Admission ofLiabilitv. Defendant enters into this Settlement Agreement 

11 without acknowledging any fault, liability or wrong doing. Neither this Settlement Agreement, 

12 nor any of its terms or provisions, nor any of the negotiations or proceedings connected with it, 

13 shall be construed as an admission or concession by Defendant of the merits of any claim or the 

14 truth of any of the allegations asserted in the Action. Defendant hereby denies all of Plaintiffs' 

15 claims as to liability and damages as to the Marine Action and does not waive, but rather expressly 

16 reserves, all rights to challenge all such claims and allegations upon all procedural and factual 

17 grounds in the event this Settlement Agreement does not become effective as defined herein. 

18 

19 

3. Class. There will be one Class covered by this Settlement Agreement. 

a. Marine Class of Local Hourly Drivers. Those individuals who are identified 

20 by IDC as having been employed by IDC as a "Local Hourly Driver" in the State of 

21 California at any time commencing from November 28, 2003 through the date the 

22 preliminary approval of the proposed settlement is ordered (the "Marine Class Period") are 

23 "Local Hourly Drivers" and the Class of Local Hourly Drivers shall be the "Marine Class." 

24 The Marine Class is comprised of610 current and former drivers. The Marine Class 

25 Members have previously received notice and the opportunity to opt-out of this Action. As 

26 part of the settlement process herein, the Marine Class Members will be given a second 

27 opportunity to opt-out. 
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1 b. Opt-Outs. The Class shall not include individuals who return a timely 

2 request to opt-out pursuant to Paragraph 9 of this Settlement Agreement ("Opt-outs"). 

3 Those Opt-outs shall not be held to release any claims for individual relief nor shall they 

4 participate in the Settlement. The Parties agree that Defendant's records are sufficient to 

5 identify all Class Members who are covered by this Settlement Agreement. 

6 4. Settlement Payments. Defendant agrees to make the payments set forth in 

7 subparagraphs a-b on the terms set forth herein, in exchange for the releases provided in this 

8 Settlement Agreement. In no event shall Defendant be obligated to pay under this Settlement 

9 Agreement more than $2,650,000 (the "Gross Settlement Fund") which shall cover payments to 

1 0 Class Members; attorneys' fees and costs to Class Counsel as awarded by the Court; service fees 

11 to the named Plaintiff, as awarded by the Court; costs of settlement administration; penalties, 

12 interest and taxes. 

13 a. Marine Fund and Payments to the Marine Class. From the Gross Settlement 

14 Fund, Defendant agrees to allocate $1,500,000 for settlement payments to the Marine Class 

15 (the "Marine Fund"). 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1. Cost of Administration. From the Marine Fund, Defendant agrees to 

allocate $25,000 of the Marine Fund for the cost of administration of the settlement 

by a settlement administrator. Within twenty days of the Superior Court's Order 

granting final approval of the Settlement, Defendant shall fund the Gross 

Settlement Amount in the amount of$25,000 for the cost of administration of the 

settlement to the Marine Class by payment to the settlement administrator. 

11. Class Representative Service Award. From the Marine Fund, 

Defendant agrees not to oppose an application for a service award for the named 

Plaintiff Martin Marine in the amount of $7,500. This service award shall be in 

addition to the Class Representative's allocated portion ofthe Marine Fund. 

Plaintiff Marine must provide Defendant with a properly completed IRS form W-9 

within ten (10) days of the Effective Date of this Settlement Agreement and the 
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service award will be paid from the Marine Fund within thirty days (30) days ofthe 

Effective Date of the Settlement Agreement. The Settlement Administrator will 

issue an IRS Form 1 099 to Class Representative Martin Marine for payment of the 

service award. Defendant makes no representations or warranties with respect to 

the tax treatment of such payments to Plaintiff Marine. Plaintiff Marine is 

responsible to pay appropriate taxes due on any service award payment he receives. 

111. Attorneys' Fees. In addition to the $1,500,000 allocated to the 

Marine Fund, Defendant agrees to pay and not to oppose, and Marine Class 

Counsel agrees that it will not seek more than, one million, one hundred and fifty 

thousand dollars ($1,150,000) in attorneys' fees and costs. The attorneys' fees, 

costs and expenses to the Marine Class Counsel shall be paid from the Gross 

Settlement Fund. Defendant shall pay the attorneys' fees and costs and expenses 

within thirty days (30) days of the Effective Date of this Settlement Agreement (or 

earlier as provided in section 14 "Funding of Settlement" of this Settlement 

Agreement) and pursuant to any instructions or limitations set forth in the Court's 

order. If the Court reduces the amount ofthe attorneys' fees, costs or expenses, the 

reduced amount shall revert to Defendant and shall not increase the amount of 

money available to Settlement Class Members. In no event shall Defendant pay 

more than $1,150,000 to Marine Class Counsel for attorneys' fees, costs and 

expenses in connection with the settlement of the Marine Action. Defendant shall 

issue an IRS Form 1099 to Marine Class Counsel (if paid directly) or to the 

Qualified Settlement Fund (QSF) established by the Settlement Administrator to 

deposit payment of the Gross Settlement Fund for the amount of the payment of 

attorneys' fees, costs and expenses. 

IV. Payment to Marine Settlement Class. The Settlement Administrator 

shall distribute not less than $1,467,500 ofthe Marine Fund on a pro rata basis to 

each Marine Class Member who does not timely opt-out of the settlement. 
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17 
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1. The pro rata payment will be based on the number of weeks 

each Local Hourly Driver worked in a Local Hourly Driver position during 

the Marine Class Period. In order to calculate the payment to each Marine 

Class Member, the Settlement Administrator shall first determine the Marine 

Class Members who will be participating in the settlement based on the opt-

out requests received (the "Participating Marine Class Members"). Next, 

relying on workweek data provided by Defendant, the Settlement 

Administrator shall determine the total number of workweeks worked by all 

Participating Marine Class Members. The Settlement Administrator will 

then multiply the total number of workweeks worked by Participating 

Marine Class Members by 59.55% (i.e., the percentage of second 

uninterrupted meal periods of all employee shifts worked as calculated by 

Plaintiffs' expert David Breshears, CPA, CFF, for the time period between 

November 28, 2003 through July 1, 2011) to determine the total eligible 

workweeks. The Settlement Administrator shall then divide the total eligible 

workweeks into $1,467,500 to determine the dollar amount to be paid for 

each workweek worked as a Local Hourly Driver. Participating Marine 

Class Members shall be paid that dollar amount for each workweek he or she 

worked as a Local Hourly Driver. 

2. The Settlement Administrator shall make the payments to the 

Marine Class Members within thirty (30) days ofthe Effective Date of this 

Settlement Agreement. 

3. Payments made to each Marine Class Member shall be 

allocated one third to wages, one-third to penalties and one-third to interest. 

The Settlement Administrator will issue a W-2 form to each Participating 

Marine Class Member for the wage portion of this payment. The Settlement 

Administrator shall deduct any and all employee payroll taxes from the 
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payment allocated to wages. The Settlement Administrator will issue a 1099 

form to each Participating Marine Class Member for the penalty and interest 

portions of the settlement payment. Plaintiffs, Defendant and their counsel 

make no representations or warranties with respect to the tax treatment of the 

settlement payments by any local, state, or federal taxing authority. Marine 

Class Members are responsible to pay appropriate taxes due on the 

settlement payments they receive. Defendant shall be responsible for paying 

the employer's share of payroll taxes, if any, in addition to the Gross 

Settlement Fund, on any portion of the pro rata payment to Marine Class 

Members where payroll taxes are required by law. 

4. Participating Marine Class Members will be issued a check 

for payment of their individual pro rata settlement amount. Those checks 

shall be valid only if cashed within one hundred and eighty (180) days of 

their issuance and if any Participating Marine Class Member fails to cash his 

or her check within that time period, that Participating Marine Class 

Members shall have no further right to have the check reissued or receive 

any portion of the Gross Settlement Fund. No individual pro rata settlement 

amount shall become the property of any individual Marine Class Members 

until the check representing their individual pro rata settlement amount is 

cashed. In the event that any check issued to any Participating Marine Class 

Members remains uncashed for more than one hundred and eighty (180) 

days after following the mailing of a check to a Participating Marine Class 

Member, then such uncashed funds will be used to establish a Reserve Fund. 

If there is more than $40,000 remaining in the Reserve Fund after 180 days 

following the mailing of the last check to a Participating Marine Class 

Member, then this amount (greater than $40,000) shall be distributed pro 

rata (less the reasonable administration costs associated with the second 
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1 

2 

3 

4 

5 

6 

7 

8 

9 5. 

distribution) to Participating Marine Class Members who cash their first 

check. Fifty percent (50%) of any further funds that are unused after that 

process is completed shall go to the Legal Aid Society of San Francisco

Employment Law Center, a 501 ( c )(3) non-profit which provides services to 

hourly workers throughout California, as the designated cy pres recipient. 

The other fifty percent (50%) of any further funds that are unused after that 

process shall be used by Defendant IDC to cover a portion of the employer 

payroll taxes associated with the payments to the Class Members. 

Injunctive Relief. In addition to the payment set forth in Paragraph 4 of this 

10 Settlement Agreement, Defendant will implement the following injunctive relief which benefits 

11 the Class Members: (1) Defendant's written employment policy will provide meal and rest breaks 

12 in accordance with California law for Class Members. (2) Defendant shall train the Class 

13 Members on the applicable requirements of California meal and rest break law on an annual basis. 

14 (3) Defendant shall also audit its drivers and operators to ensure that meal and rest breaks are 

15 provided in accordance with California law. (4) Defendant shall ensure that its pay stubs show 

16 the hours worked by its drivers in accordance with California law. Defendant's written policies, 

17 training materials and pay stubs shall be submitted to the Superior Court in connection with the 

18 motion for final approval of this Settlement Agreement. Defendant will be relieved of any of its 

19 obligations for injunctive relief under this Settlement Agreement if the United States government 

20 enacts any legislation that preempts the State of California's meal and rest break requirements. If 

21 after the Effective Date of this Settlement Agreement the State of California adopts new 

22 requirements regarding meal and rest breaks, Defendant IDC shall comply with any such new 

23 requirements going forward. 

24 

25 

6. Releases. 

a. Releases as to the Marine Class. Upon final approval by the Court of this 

26 Settlement Agreement, and except as to such rights or claims as may be created by this 

27 Settlement Agreement, Plaintiff Marine and the Marine Class Members who do not opt-out 
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1 of the Settlement and their successors in interest (the "Marine Releasors"), fully release 

2 and discharge Defendant and any and all of its parent, subsidiary and affiliated entities 

3 including any oftheir current and former directors, officers and employees (the 

4 "Releasees") from any and all claims, whether known or unknown, that were or could have 

5 been alleged or asserted in the Marine Action based on the facts alleged in the Marine 

6 Complaint for: failure to provide and/or record rest periods, including any penalties 

7 associated therewith; failure to provide and/or record meal periods, including any penalties 

8 associated therewith; failure to provide or keep properly itemized wage statements, 

9 including any penalties associated therewith; or any other record-keeping violation based 

10 on failure to provide meal and/or rest breaks, including any penalties associated therewith. 

11 The release of claims for failure to provide or keep properly itemized wage statements 

12 extends to any and all claims that wage statements issued to Releasors failed to comply 

13 with California law in any way. This release includes any claims brought pursuant to the 

14 IWC Wage Orders, the California Code of Regulations or the California Labor Code, 

15 common law, California Business and Professions Code§§ 17200 et seq., all claims under 

16 California Labor Code Section 558, and all claims for penalties or premium wages or any 

17 other derivative or penalty claims associated with any of the claims released by this 

18 paragraph including claims for any penalties brought pursuant to the California Private 

19 Attorneys' General Act, Cal. Lab. Code § 2698 et seq., and any and all remedies, wages, 

20 civil penalties, fines, and declaratory or injunctive relief for the aforementioned claims for 

21 meal and rest period or wage statement violations during the Marine Class Period. The 

22 Marine Releasors also release the Releasees for any and all claims for attorneys' fees, 

23 costs, interest and expenses related to any of the claims released herein. The release in this 

24 paragraph applies to claims arising from the Marine Releasors' employment as hourly-paid 

25 drivers with Defendant during the Marine Class Period. 

26 7. Waiver of Civil Code Section 1542. For the purpose of implementing a full and 

27 complete release of the claims in Paragraph 6 of this Settlement Agreement, Plaintiff Marine and 

28 

13 
JOINT STIPULATION OF CLASS ACTION SETTLEMENT AND RELEASE AGREEMENT 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

the Class Members expressly acknowledge that the releases given in this Settlement Agreement 

are intended to include, without limitation, claims that Plaintiff Marine or the Class Members 

did not know or suspect to exist in their favor at the time of the Effective Date of this Settlement 

Agreement, regardless of whether the knowledge of such claims, or the facts upon which they 

might be based, would materially have affected the Settlement of this matter; and that the 

consideration given under this Settlement Agreement was also for the release of those claims 

and contemplates the extinguishment of any such unknown claims, despite the fact that 

California Civil Code section 1542 may provide otherwise. Limited to the scope of the claims 

released in Paragraph 6 of this Settlement Agreement, Plaintiff Marine and the Class Members 

who do not timely opt out expressly waive any right or benefit available to them in any capacity 

under the provisions of section 1542, which provides as follows: 

8. 

A general release does not extend to claims, which the creditor does not 
know or suspect to exist in his or her favor at the time of executing the 
release, which if known by him or her must have materially affected his or 
her settlement with the debtor. 

Preliminary Approval. The Parties shall promptly submit this Settlement 

16 Agreement to Judge Robert B. Freedman in support of the Parties Motion for Preliminary 

17 Approval and determination by the Court as to its fairness, adequacy, and reasonableness. The 

18 Parties shall apply to the Court for the entry of a preliminary order accomplishing the following: 

19 a. Scheduling a fmal approval hearing on the question of whether the proposed 

20 Settlement should be finally approved as fair, reasonable and adequate as to the 

21 Class Members; 

22 b. Approving as to form and content the proposed Class Notice; 

23 c. Designating Gilardi & Co. as the Settlement Administrator; 

24 d. Directing notice by First Class Mail ofthe Class Notice; and 

25 e. Preliminarily approving the Settlement. 

26 9. Settlement Administrator. The Court shall approve the appointment of a qualified 

27 settlement administrator selected by the Parties as the Settlement Administrator to administer the 
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1 claims of the Class Members under this Settlement Agreement. The Settlement Administrator's 

2 duties will include preparing, printing, and mailing the Class Notice to all Class Members; 

3 conducting a National Change of Address search on all Class Members whose names and 

4 contact information are submitted before the initial Class Notice mailing; conducting skip 

5 tracing on any Class Notice returned by the U.S. Postal Service as non-deliverable, andre-

6 mailing the Class Notice to the Class Member's new address; providing the Parties with weekly 

7 status reports about the delivery of Class Notice and receipt of objections to and Requests Not to 

8 Participate in the Settlement; calculating Settlement Shares; issuing the checks to effectuate the 

9 payments due under the Settlement; issuing the tax reports required under this Settlement; and 

10 otherwise administering the Settlement pursuant to this Agreement. The Settlement 

11 Administrator shall provide data and information to Class Counsel that is reasonably requested 

12 to assist Class Members in fully participating in the Settlement and otherwise fulfilling their 

13 duties as Class Counsel. The Settlement Administrator shall promptly alert Class Counsel and 

14 Counsel for Defendant of any ambiguities or questions pertaining to an individual's eligibility to 

15 participate in the Settlement and/or the calculation of any Settlement Share, and shall consult 

16 with Class Counsel and Defendant's counsel to resolve all disputes concerning these subjects. 

17 The Settlement Administrator's reasonable fees and expenses, including the cost of printing and 

18 mailing the Class Notice, will be paid out of the Gross Settlement Amount. 

19 10. Class Settlement Notice. Within twenty business days ofthe Court's order granting 

20 preliminary approval, Defendant shall provide the Settlement Administrator and Class Counsel 

21 with the following information from their records, formatted as a Microsoft Office Excel 

22 spreadsheet: Each Class Member's full name, last known address, telephone number, and Social 

23 Security Number ("Class Members' Information" or "Class List"). After receipt of the Class 

24 Members' Information from Defendant, the Settlement Administrator will perform a search and 

25 update using the National Change of Address Database to correct any known or identifiable 

26 address changes for Class Members. Within fourteen calendar days of receipt of the Class 

27 Members' Information from Defendant, the Settlement Administrator shall cause a copy of the 
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1 Notice of Settlement in the form attached hereto as Exhibit 1 for the Marine Class ("Settlement 

2 Notice"), as approved by the Court, to be mailed by first class mail to the Class Members. The 

3 Settlement Notice will be tailored for each individual and have pre-printed information showing: 

4 the individual's name; contact information; dates of employment in a Covered Position during 

5 the Class Period; total workweeks; and an estimate of the Settlement Share the individual would 

6 receive in the event that all Class Members participate in the Settlement. The outside of the 

7 envelopes for the Class Notice shall state that it involves a class action and that the Class 

8 Member may be entitled to money. The Parties agree that the proposed Class Notice, sent by 

9 first class mail, constitutes the best notice practicable under the circumstances, and constitutes 

10 due and sufficient notice of the pendency of a proposed Settlement and a fairness hearing to all 

11 persons entitled to notice in full compliance with due process under the United States 

12 Constitution and California law. The Class List will remain confidential and shall not be 

13 distributed by Class Counsel, and shall be used by Class Counsel solely for purposes of 

14 administrating the Settlement. Class Counsel shall return the list and any copies to Defendant 

15 within 30 calendar days after the final settlement payments is made. 

16 11. Opt-Outs and Objections. The Settlement Notice contains instructions to Class 

17 Members regarding opting out of the Settlement Agreements and making objections to the 

18 Settlement Agreement. Class Members shall have forty-five (45) days from the date of the 

19 mailing of the Class Notice to mail objections to the Settlement Agreement or Opt-Out requests 

20 if they wish to opt-out of the Settlement to the Settlement Administrator. The Settlement 

21 Administrator will provide Class Counsel and Defendant's Counsel with a weekly report 

22 informing them of objections and requests for exclusion. The Settlement Administrator must 

23 file a Declaration attaching all objections to the Settlement Agreement and Opt-Out requests 

24 received with the Court and serve copies on Defendant's counsel and Class Counsel no later 

25 than five (5) days after the opt-out period expires. This Declaration will also provide the Court, 

26 Class Counsel and Defendant's Counsel with a complete and accurate list of all Participating 

27 Class Members, all objections, and all Non-Participating Class Members. Class Members shall 
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1 also have forty-five (45) days from the date of mailing to file written objections with the Court 

2 and serve copies of those objections on the Parties' counsel in this action. If more than thirty 

3 (30) of the potential Marine Class Members opt out of the Settlement, at Defendant's discretion, 

4 the Settlement Agreement can be rendered null and void upon written notice by Defendant to 

5 Class Counsel within ten (1 0) business days following the receipt of all valid requests for 

6 exclusion from the Settlement Administrator. If Defendant exercises this option, the Parties will 

7 be restored to their positions prior to the settlement negotiations and settlement of the Action 

8 and all stipulations, agreements and covenants contained in this Settlement Agreement are 

9 forever extinguished. No party will solicit, encourage, or discourage opt-outs. Any attempt to 

10 do so by Plaintiffs or Defendant will be deemed a breach of this Settlement Agreement. If such 

11 breach occurs, the Court has the authority, upon proper motion, to void any opt-out who was 

12 improperly solicited or encouraged. 

13 12. Claims Administration Oversight. Defendant and Class Counsel agree that all 

14 documentation relating to the administration of the claims shall promptly be made available to 

15 counsel for either party upon that party's request, and that any dispute relating to the 

16 administration of claims shall be submitted to the Settlement Administrator for final resolution. 

17 13. Final Approval. Class Counsel will submit a proposed final order and judgment for 

18 the final approval hearing, to include: 

19 a. Approving the Settlement Agreement, adjudging the terms thereof to be 

20 fair, reasonable and adequate, and directing consummation of its terms and provisions; 

21 and, 

22 b. Entering a judgment barring all Class Members, excepting those who opt-

23 out, from prosecuting against Defendant or its present or former agents, servants, 

24 attorneys, stockholders, heirs, executors, representatives, successors, or assigns, any 

25 individual or class claims which are released by this Settlement Agreement, upon 

26 satisfaction of all payments and obligations hereunder. 

27 

28 
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1 14. Effective Date of Settlement. The Settlement embodied in this Settlement 

2 Agreement shall become effective upon the later of: (i) the expiration of the time for appeal of the 

3 Court's order finally approving the Settlement; or (ii) the final resolution of any appeal from the 

4 Court's order finally approving the Settlement. 

5 15. Funding of Settlement. Twenty days after the Effective Date of the Settlement, 

6 Defendant will fund the Gross Settlement Amount by payment to the Settlement Administrator. 

7 The Settlement Administrator shall establish a Qualified Settlement Fund (QSF), as defined by 26 

8 C.F.R. § 1.468B-1, for the deposit of the payment ofthe Gross Settlement Fund. 

9 16. Uncashed Settlement Share Checks. A Class Member must cash his or her 

10 Settlement Share check within 180 days after it is mailed to him or her. If a check is returned to 

11 the Settlement Administrator, the Settlement Administrator will make all reasonable efforts tore-

12 mail it to the Class Member at his or her correct address, including skip tracing. If the Class 

13 Member's Settlement Share check is not cashed within 150 days after its last mailing to the Class 

14 Member, the Settlement Administrator will send the Class Member a letter informing him or her 

15 that unless the check is cashed in the next 30 days, it will expire and become non-negotiable, and 

16 offer to replace the check if it was lost or misplaced but not cashed. If the check remains uncashed 

17 by the expiration of the 30-day period after this notice, the funds represented by those checks will 

18 be reallocated to the Reserve Fund and distributed according to the terms of this Agreement. 

19 17. Final Report by Settlement Administrator to the Court. Within ten days after final 

20 disbursement of all funds from the Gross Settlement Amount, the Settlement Administrator will 

21 serve on the Parties and file with the Court a declaration providing a final report on the 

22 disbursements of all funds from the Gross Settlement Amount. 

23 18. Notice. All notices, demands or other communications given under this Settlement 

24 Agreement will be in writing and deemed to have been duly given as of the third business day 

25 after mailing by United States mail, addressed as follows: 

26 

27 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 19. 

To the Marine Class: 

Guy B. Wallace 

Jenrcifer~. lJhrovvczik 

Schneider Wallace Cottrell Konecky Wotkyns, LLP 

2000 Povvell Street, Suite 1400 

Emeryville, California 94608 

Marc G. Kroop 

~dvantage Lavv Group, MC 

5820 Oberlin Drive, Suite 110 

San Diego, California 92121 

PatrickN. Keegan 

Keegan & Baker 

6156 Innovation Way 

Carlsbad, California 92009 

To Defendant: 

David R. Ongaro 

Cara R. Sherman 

Ongaro PC 

50 California Street, Suite 3325 

San Francisco, California 94111 

Cooperation of the Parties. The Parties agree to fully cooperate vvith each other to 

25 accomplish the terms of this Settlement ~greement, including but not limited to, execution of such 

26 documents and taking of such other action as may reasonably be necessary to implement the terms 

27 of this Settlement ~greement. Defendant vvarrants that it is not insolvent and the payments 
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1 promised hereunder will not under foreseeable conditions render them insolvent. The Parties to 

2 this Settlement Agreement shall use their best efforts, including all efforts contemplated by this 

3 Settlement Agreement and any other efforts that may become necessary by order of the Court, or 

4 otherwise, to effectuate this Settlement Agreement and the terms set forth herein. As soon as 

5 practicable after execution of this Settlement Agreement, Class Counsel shall, with the assistance 

6 and cooperation of Defendant and its counsel, take all necessary steps to secure the Court's 

7 preliminary and final approval of this Settlement Agreement. 

8 20. Modifications/ Entire Agreement. This Settlement Agreement may be amended or 

9 modified only by written instrument signed by or on behalf of all Parties or their respective 

10 successors-in-interest. This Settlement Agreement and its exhibits constitute the entire agreement 

11 among the Parties to the Settlement Agreement and no representations, warranties, or inducements 

12 have been made to any party concerning the Settlement Agreement or its exhibits, other than the 

13 representations, warranties, and covenants covered and memorialized in such documents. 

14 21. Authorized Representatives. Class Counsel, on behalf of the Class, are expressly 

15 authorized by Plaintiff Marine to take all appropriate action required or permitted to be taken by 

16 the Class pursuant to the Settlement Agreement to effectuate its terms. Each counsel or other 

17 person executing the Settlement Agreement, or any of its exhibits on behalf of any party to the 

18 Settlement Agreement, hereby warrants that such person has the full authority to do so. The 

19 Settlement Agreement may be executed in one or more counterparts by facsimile or email which 

20 for purposes of this Agreement shall be accepted as an original. All executed counterparts, and 

21 each of them, shall be deemed to be one in the same instrument. Any executed counterpart will be 

22 admissible in evidence to prove the existence and contents of this Settlement Agreement. A 

23 complete set of original counterparts will be exchanged between the parties and shall be filed with 

24 the Court. This Settlement Agreement shall be binding upon, and inure to the benefit of, the 

25 successors and assigns of the Parties to this Settlement Agreement. 

26 22. Jurisdiction. The Court has jurisdiction over this case and shall retain jurisdiction 

27 with respect to the implementation and enforcement of the terms ofthe Settlement Agreement, and 
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1 all Parties to the Settlement Agreement submit to the jurisdiction of the Court for purposes of 

2 implementing and enforcing the Settlement Agreement. The failure of any party to this Settlement 

3 Agreement to perform its obligations hereunder shall not subject such party to any liability or 

4 remedy for damages or otherwise, for such failures occasioned in whole or in part by acts of God, 

5 fire, accidents, earthquakes, other natural disasters, explosions, floods, wars, shortages of material 

6 or supplies, governmental laws, restrictions, rules or regulations, sabotage, acts or failures of any 

7 third party, or any other similar or different circumstances beyond the reasonable control of such 

8 party. The prevailing party in a motion to enforce the Settlement Agreement shall be entitled to 

9 recover their reasonable attorneys' fees and costs in accordance with applicable law. 

10 23. Interpretation of Settlement Agreement! Choice of Law. None of the Parties, or 

11 their respective counsel, shall be deemed to be the drafter of this Settlement Agreement or its 

12 exhibits. The language and all parts of this Settlement Agreement and its exhibits shall be 

13 interpreted according to their fair meaning, and shall not be interpreted for or against any of the 

14 Parties. The Settlement Agreement and its exhibits shall be construed and enforced in accordance 

15 with, and governed by, the laws ofthe State of California. 

16 

17 IT IS SO AGREED. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

21 
JOINT STIPULATION OF CLASS ACTION SETTLEMENT AND RELEASE AGREEMENT 



1 

4 

5 

6 

7. 

8 

9 

10 

11 

-· 

12 Date~ I, I lfb 
13 ~ 
14 
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Date: __ 

. Pl • .AINTIFFS .Al'iD CtASS COUNSEL: 

Class Representative 

SCHNEIDER WALLACE 
COTTREU ... KONECKY 
WOTICYNS, LLP 

ADVANTAGE LAW GROUP~ APC 

Marc G. f<IQop 

I 

By.j_J_~ ---j ~ , 
Marine Class Counsel/ Attomeys for Plaintiff Marine: 

KEEGAN & B~ER 

atl:ick N. K~egaD 
Cla.Ss Couns-el/ Attorneys for P 
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DEFENDANT AND DEFENDANT'S COUNSEL: 

INTERSTATE DlSTRIBUTOR CO. 

Date: 5 k1h0(~ 
r 1 

Date: 
5/21/2016 

Renee Trueo]ood 
Gene al Counsel for Defendant 

ONGAROPC 
··~ /7 

/;!,Jf!~ 
By: __ .;___..........~~"---~·-------

David R. Ongaro 
Attorneys for Defendant 
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